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STATEMENT REGARDING ORAL ARGUMENT
If this Court opts to grant discretionary review, Appellant welcomes

the chance to defend the court of appeals’ decision at oral argument.

STATEMENT OF THE CASE AND PROCEDURAL HISTORY

Appellant does not take issue with the State’s statement of the case
and its recitation of its procedural history.' This reply is timely if filed by
September 19, 2017.

APPELLANT’S REPLY TO THE STATE’S GROUNDS FOR REVIEW

1. The court of appeals’ holding that the State’s conscious
decision to deliberately increase its burden of proof at trial as
a matter of office policy forecloses it from arguing on appeal
that the sufficiency of the evidence must be measured under a
hypothetically correct jury charge does not implicate any of the
reasons in Tex. R. App. P. 66.3 why this Court should exercise
its discretionary review authority in this matter.

2. The court of appeals’ holding that the evidence was legally
insufficient to prove that Appellant’s breath-alcohol content at
the time of this offense was .15 or greater beyond a reasonable
doubt as alleged in the information and mandated by the jury
charge does not implicate any of the reasons in Tex. R. App. P.
66.3 why this Court should exercise its discretionary review
authority in this matter.

' Appellant challenges all factual assertions made by the State in its petition for discretionary
review (hereinafter “Pet.”). Appellant also adopts by reference the factual statement in the court of
appeals’ opinion, Ramjattansingh v. State, _ S'W.3d __,2017 WL 3429944 (hereinafter “2017
WL at * ™), and the factual statement in his opening and reply briefs in the court of appeals.
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APPELLANT’S REPLY TO THE STATE’S GROUNDS FOR REVIEW

The court of appeals decision complied with the mandate set out in
Tex. R. App. P. 47.1 by “addressling] every issue raised and necessary to
final disposition of the appeal.” It simply applied well-settled precedent to
a fact pattern unique to one district attorney’s office that knowingly
assumed a higher burden of proof. In light of Meza v. State, 497 S.W.3d
574 (Tex.App.— Houston [1* Dist.] 2016, no pet.), which details the policy
decisions that led to the error, the unique problem in this case will not be
repeated. The court of appeals correctly concluded that Meza compelled
a reversal of this conviction; this Court should find it compels the refusal
of the State’s petition for review.

1. This Case Is About Estoppel and A Discarded Office Policy,
Not “Hypothetically Correct Jury Charges”

If this were a generic surplusage case in which the court of appeals
punished the State for the mere “filing” of a charging instrument, Pet. 9,
the State’s petition might have merit. Fortunately for this Court, the real
1ssue was addressed in Meza, an appellate acquittal of the offense of Class
A misdemeanor DWI premised facts identical to this case:

. an information that charged Appellant with Class A DWI by having
a blood-alcohol content of at least .15, at or near the time of both the
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test and the offense;

. a jury charge that required jurors to find Appellant had a BAC of at
least .15, at or near the time of both the test and the offense; and

. a breath test technical supervisor, who could not conduct a proper
retrograde extrapolation to shoulder the State’s burden of proving
beyond a reasonable doubt that Appellant’s BAC was at least .15 at
or near the time of the test and the offense based on a sample taken
some two hours after the offense.

2017 WL 3429944 at *2-3.

The most important element in Meza is one never acknowledged by
the State in this case: the State’s decision to plead “at or near the time of
the offense” and willingly assume the burden of proving this fact beyond
a reasonable doubt was not made by a rogue prosecutor, and was not a
coincidence, one-off, or mistake:

At the jury charge conference, the court pointed out that the
information contained surplusage that was not required by the
statute; namely, the requirement that appellant’s BAC be .15
near the time of the offense rather than just at the time of the
analysis of his breath. The court suggested that the State
abandon that language in the indictment [sic] and then remove
it from the proposed charge, which would render the State’s
1nability to do a retrograde extrapolation irrelevant.

The State declined to do so, stating that it was department
policy — in order to be fair to defendants — not to abandon
surplusage language after trial has begun, even when it
Increases the State’s burden.



Meza v. State, 497 S.W.3d at 580 (initial emphasis in original).

The State argues that it can rely on Malik v. State, 953 S.W.2d 234
(Tex.Crim.App. 1997) and its hypothetically correct jury charge to test the
sufficiency of the evidence because “nothing in this record supports [the]
contention” that the State made a “deliberate decision to increase 1its

’

burden.” Pet. 13 n. 3. (emphasis in original). But the court of appeals
acknowledged Meza and this Court read what it says. Should the court
of appeals have been more explicit about the official policy of the District
Attorney’s Office? Of course. Should this omission warrant this Court’s
time and attention? Of course not.

This is not “the first time in Texas history an appellate court has

overturned a trial court’s judgment using the doctrine of invited error.”

® As Appellant noted in his Reply Brief, the court of appeals had to take judicial notice of
its published decision in Meza. Because Rule 201(d) requires this Court to take judicial of Meza, a
copy of which is attached as an appendix, it can see for itself the State’s core claim collapses.

® In Rodriguez v. State, 456 S.W.3d 271, 280 (Tex.App.— Houston [1% Dist.], 2014, pet.
ref’d), the defendant claimed the trial court erred abrogating his justification defense by including
incorrect and confusing instructions on self-defense. Although the State argued the defendant was
not entitled to this charge, the court disagreed and reversed because the State “conducted itself as
if it agreed that a fact question ... had been raised. ... “Because the State conducted itself as it did,
it is estopped from reversing course now.” Id. (emphasis added). See also Reed v. State, 14 S.W.3d
438,442 (Tex.App.— Houston [ 14" Dist.] 2000, pet. ref’d)(where State requested defendant undergo
psychiatric examination, State was estopped from claiming on appeal that there was no evidence to
show a bona fide doubt as to his competence).



Pet. 17. Nor is there “a split among the circuit courts [sic] on this issue.”
Pet. 15. The only case cited by the State applies the very principle of law
the court of appeals relied on here. In Leonard v. State, 2016 WL 5342776
(Tex.App.— Houston [14™ Dist.] 2016, pet. ref'd), an unpublished decision
without precedential value, and factually distinguishable, the State culls
one sentence devoid of context and without regard to its holding.* In
Leonard, defense counsel expressly requested that the jury charge track
the information and not the statute, as here, and the State agreed. /d. at
6. The court held the defendant “cannot take advantage of an error that
he invited,” applying estoppel and invited error as it did here. /d. This
twist, unmentioned by the State, takes the sufficiency analysis in Leonard
out of the ambit of Malik, and the wind out of the State’s sails here.

If the State was required to prove “a non-existent offense,” Pet. 17,
it was only because it was their official policy to prosecute a non-existent
offense. Tellingly, the Harris County District Attorney’s Office no longer

meddles with the elements in a Class A misdemeanor DWI. This Court

* The State’s reticence is ironic given the fact that counsel for the State is the “appellate
attorney from the district attorney’s office [called on] to opine on the issue” [who] “pointed out that
the information in this case did not track the statute,” the same defect in this case driven by its office
policy. See id. at ¥*5-6. “MS. DAVIS [STATE]: ... I think that we’ll withdraw our proposal and we’ll
accept [defense counsel’s] at or near the time of the commission of the offense...”
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should not be bothered resolving an issue that will never recur.

2. A Sufficiency Review Of An Element No Longer Pled By The Harris
County District Attorney’s Office Is A Waste Of This Court’s Time

Finally, the State wants to seize this Court’s attention by lodging a
“thirteenth juror” complaint.” While widely viewed as the third rail in our
criminal justice system, this claim is not true® and is undone by the court
of appeals’ decision in Meza.” In effect, the State asks this Court to define
“near,” a term that is not defined in the statute, and which the Harris
County District Attorney’s Office no longer employs. No opinion resolving
this classic non-issue could be a greater waste of this Court’s valuable
time and resources. Because the court of appeals correctly resolved a fact

pattern this Court will never see again, review is wholly unwarranted.

® Conspicuous by its absence in this ground is any mention of “beyond a reasonable doubt,”
the benchmark that frames the standard of review of the court of appeals’ decision. This standard
“plays a vital role in the American scheme of criminal procedure, because it operates to give
‘concrete substance’ to the presumption of innocence, to ensure against unjust convictions, and to
reduce the risk of factual error in a criminal proceeding.” Jackson v. Virginia, 443 U.S. 307, 315
(1979)(citation omitted).

% While the standard of review informing challenges to the sufficiency of the evidence is
deferential, it does not insulate a jury verdict from meaningful appellate review. See e.g., Winfrey
v. State, 393 S.W.3d 763, 774 (Tex.Crim.App. 2013)(same).

7 The court of appeals concluded in Meza that, because a breath test taken 95 minutes after
the offense was not “at or near” the time of the offense, jurors could not have “rationally inferred,”
“rationally concluded,” or “rationally determined” that the defendant’s breath-alcohol concentration
was .15 or higher, at or near the time of the offense. Id. at 578
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PRAYER FOR RELIEF

For all of these reasons, Appellant prays that this Court refuse the
State’s petition for discretionary review.
RESPECTFULLY SUBMITTED,

/s/ BRIAN W. WICE
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' Danilo DE JESUS MEZA, Appellant
he STATE of Texas, Appellee
~ NO. 01-15-01050-CR

Court of Appeals of Texas
- Houston (lst Dlst ).

Opmlon issued June 30 2016
Background “Defendant was conv1cted in
“the County’ Cmminal"f urt at Law No. 5,
Hams County, of Class A ‘misdemearior
drlvmg thle mtomcated (DWI) Defen—
dant appealed o
Holdmgs The Court of Appeals, Sherry
Radack, C.J., held that:
(1) evidence was insufficient - to- support
conviction, and
(2) new trial on. lesser-mcluded Class B
mxsdemeanor charge was Warranted

Reversed and remanded.

1 Automobnles @355(6) '
Crlmmal Law @494 ; ;

Given that jury charge reqmred state
to prove that defendant’s blood. alcohol
content (BAC) level was at least .15 at or
near the time of his automobile accident,
insufficient evidence supported defendant’s
Class A -misdemeanor driving while intoxi-
cated (DWI)- conviction; due to the -lan-
guage of the -jury charge, the jury could
only find the defendant, whose BAC level
was not tested until he consented to breath
tests at police station following his arrest,
guilty through the use of retrograde ex-
trapolation, and the government’s expert
testified that a reliable retrograde extrapo-
lation could not be done in the defendant’s
case. Tex. Penal Code Ann. § 49.04(d).

2. Criminal Law ¢=1181.5(3.1)

After finding that insufficient evidence
supported defendant’s conviction for Class
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A misdemeanor driving while: intoxicated
(DWI), Court of Appeals would not reform
judgment:to reflect a- conviétion - for . the
lesser-included offense -of Class B misde-

" meanor-DWI, but would. instead remand

for a new trial; jury’s only factual finding
was that defendant’s blood aleohol content
(BAC) level ‘was -at-least .15 at the time of
testing -and’ at-or ‘near the' tiie of his
automobile accident, and given that defen-
dant’s conviction was reversed because
government’s expert testified that retro-
grade extrapolation ‘could not be-reliably
performed /in"‘defendant’s case, there was
also insufficient evidence to support-a con-
viction for Class B ‘misdemeanor DWI ab-
sent’ any’ﬁndings supporting’conviction un-
der an" unpau'ment theory Tex Penal
Code Ann § 49 04 ‘ ~

- On Appeal: from the County Criminal
Court at Law No 5, Harris County, Texas,
Trial Court Case No. 2013443 .

‘ Brlan che Houston, TX for Appellant

Devon Anderson Dlstnct Attorney—— ’
Hams County, Melissa P.. Hervey, Assis-
tant District Attorney, Houston, TX, for
State. .

Panel consists. of Chief 'Justice. »Radac’k

and Justices:Jennings and Lloyd.. - -
- ‘OPINION -

Sherry Radack, Chlef Justice |

This is.a DWI case. ' The only -issue is
whether: there is sufficient éviderce that
appellant’s blood - alcohol content was at
least .15 or above at the time of the acci-

dent to- support-a Class A misdemeanor
DWI convietion. Concluding there is in-

sufficient -evidence to support the Class A

misdemeanor conviction, we reverse appel-
lant’s conviction on that charge and render
a’judgment of acquittal. We remand for a
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Cite as 497 S.W.3d 574 (Tex.App.—Houston [1st Dist.] 2016)

new trial on the lesser-included Class B
misdemeanor DWI offense.

BACKGROUND
A. Tnal Ewdence

Ofﬁcer G. Arroyo W1th the Umver31ty of
Houston pohce department testified that
W alled'to the scene of a smgle-car
accident on Calhoun Street on March 6,
2015 at about 1:40 am. He found an Inﬁn
ity G35 Coup laymg upside ‘down on its
roof and debris scattered about. -~ There
was ‘no ‘one’’in the ¢ar, biit'a group: of
péople had gathered around. - He began
looking for witnesses to what. happened,
and several people told him that the driver
just climbed out and walked away. Even-
tually several of the witnesses pointed to

~. appellant hiding behind a portable build-

ing. When Arroyo approached him, appel-
lant was stumbling, had “the-smell of aleo-
hol . commg off of h1m [and] bloodshot
eyes.” Appellant adnutted to being the
dnver stated that he was dr1v1ng his un-
cles car, and he dechned medlcal atten-
tion.

;Appe]lant‘ also told the ‘}ofﬁcer,}that he
had been drinking and had .five or six
beers. Appellant could not recall when he
had those drinks, but Arroyo testified that
appellant was. slurring his speech. When
Arroyo. asked appellant to perform field
sobriety tests, appellant refused saymg he
was too cold. . ;

Arroyo arrested appellant because he
believed appellant ‘was intoxicated to-the
point that he had lost use of mental and
physical faculties. At the police: station,
appellant consented to a Breathalyzer test.

M. Skelton testified that when appellant -

was brought to Central Intox, thé center
where. standardized - field  sobriety - tests,
breath tests, and blood tests are per-
formed, she began by administering field
sobriety tests.” First appellant took -the
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“one-leg stand” test, which has four mark-
ers indicating intoxieation: (1) raising
arms. more than six inches above the side
of the body, (2) putting the raised. foot
down, (3) using arms for balance, and (4)
swaying and hoppmg Appellant put his
foot down and swayed. He also bent his
leg and was unable to count out loud,
Whlch are not markers for 1mpa1rment but
can ‘be cons1dered in determmmg intoxi-
catxon by Ioss of mental facultles o

Durmg appellant’s walk-and-turn test,
he also exhibited s1gns of unpalrment
to h1m multlple tunes,“appellant broke .po-
s1t10n, used his arms to balance, took .an
1mproper turn and took an extra step

The honzontal gaze nystagmus test was
hext admmlstered which. mdlcates impair-
ment 1f the eyes. jerk mvoluntanly and -
gaze to the side. Skelton observed several
clues of 1mpa1rment in thls test (1) lack of
smooth pursult (mvoluntary Jjerking of the
eyes as they gaze to the 51de), (2) two clues
for “dlstmct and sustained nystagmus,
maxnnum dewatmn » and (3) two clues for
the “onset of nystag'mus from prior to 45—
degree angle She testified that appel-
lant’s results on these tests indicate a
“BAC, the blood aleohol concentration
hlgher than 0.10 Wh1ch is 77 percent accu-
rate h

Appellant then consented 1o ngmg two
breath samples, which registered BACs of
176 and .173. T. Israel, atechmcal super—
visor, testlﬁed to the accuracy of these
results at the time the test was taken.
Then the State began askmg _questions
about extrapolatlon back to the tlme of the
wreck, which drew an obJectlon from de-
fense counsel;
Q ‘Do the results——are the results on
th1s test slip above .08? »
A. Yes, sir.
Q. Are they above a..157



576 Tex.

A, Yes, sir.

Q Are you faxmhar with the tech-
nique known- as- retrograde extrapola—
" tion?

A Yes,sir.

Q And can you talk about what that
is?

A, Al it i is [1s] a BAC guesstlmatlon
, Texas IS a tlme of stop state So, if we
have certam facts we can estlmate what
a person’s breath aleohol was at the time
* of driving based off of What we have on

the test record.” NS :

\ Q And how do you go about domg
a3 that"

; A. Agam we have to have certaln
facts. Most nnportantly, a time of last
© drink, height, weight, gender; time of
last meal, time of last stop, ‘What they
ate are ‘all very unportant as well when
factormg into this.

Q. So, knowmg those facts what’
the actual process to do a retrograde
extrapolatxon‘?

A If everythmg ahgns and we are

_able to perform a retrograde extrapola- .

tion, we use the Iowest number of elimi-
nation rate ever reported whlch is 2 .0L
With that if we have X amount of time

~ from stop, to X amount of time from’

test, we are able to add back that .01 an
hour to get an approximation of what

*their breath alcohol was.
" Q. And so, you mientioned the term

‘ “ehmlnatlon ” What is that"
MR. HARRIS: Judge, Judge, I'm go-
ing to have to obJect to this line of
_ questlomng The Court has made the
“state aware that they are not to attempt
any kind of retrograde extrapolatlon
without all the factors that are laid out
in Mata and Bums. The state knows
that if you do not have those factors, the
witness knows she cannot extrapolate in
this case. And they are attempting to

',Co se
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- get -around- that which just-flies in the

face of the Burns case and the Burns
decision. So, I'd ask that the state be
precluded -from contmumg this line of
questioning.

THE COURT:. I’d llke to thmk this is
i ,1th by the state and 1t’s not.
s so nght now, 1 don’t know what
ow or you know I’m _]llSt s1tt1ng
y and hstenmg carefully
: (RIS Okay
THE COURT So take 1t slow and

'\ ;steady If you don’t have the extrapola-
~tion factors, let’s back this process down,
: Back to you. .

ME. MOORE: Judge may we ap-

. proach-real quick?-

THE .COURT: -Come up:
- (At the Beneh)
‘(Jury not present)
MR. MOORE: So, Judge, at this

: pomt we're just’ trymg to lay a founda-
‘tion for the process that ‘she’s talking

about so that we can get some of the

' details without performing an extrapola-

tion.
MR. HARRIS: It’s completely u'rele-

- vant, Judge

THE ~COURT: Well, if you can't
make the factors extrapolation, let’s not
spin our wheels getting there, to take

‘the jiiry ‘with a number you can’t extra-
- polate to.”

* MR. MOORE: It’s not the extrapola-
tion. - We believe we can determine at

‘least :a - rough  estimate of -how many
" drinks it would ‘take to reach acertain
- amount. -

" MR. HARRIS Judge——
~ THE COURT On the face of Mata,
you're-all over the place here. Give us a

kk real good: faith . effort. - Stand by your

objections.
MR. HARRIS: Judge, my under—

standing is'of what the state is attempt-
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- ing to do here is to get the jury the
information to, as you say, taint the jury,
give them the information to be-able to
do their own extrapolation.

THE COURT: Well, I hope they are
not going to do that. Approach before
they do that.

'MR. HARRIS: Okay. -

THE COURT All rlght

(J ury present) _

Q@ (BY MR. MOORE) Wlthout hav-
1ng a tlme of Iast drmk are you able to

‘ perform an accurate retrograde extrapo-,

' latlon"
A No, Sir.

Q. But can you stlll talk about the
way that alcohol is smentlﬁcally elimi-
‘ nated from the body" '

A Yes, sir.

Q And S0, could you Just go back a
step and tell us about elimination?

*MR. HARRIS: Judge, I'm going to
object: as. to relevance and prejudicing
the jury.

THE COURT: I'm going to hear it,
_counsel,. briefly. Stand.by your objec-
tions: So, we're talking about the stan-
dard rate of elimination. - Counsel, are
you trying: to backdoor extrapolation
here? Is that what you're getting to?

MR: MOORE: No, Your Honor. . .

THE COURT: . Be- cautious: about it.

MR. HARRIS: Judge, can’'we ap-
. proach? :

- THE - COURT You don’t need to.

Just make your objection. We ' don't
need to go back and forth. If you have
an objection, just shout it-out. I'm dy-
- ing to hear it.

- Q. (BY MR. MOORE) So, 1f I gave
. you some facts about a defendant; would
you be able to roughly determine how
many drinks it would take that person to
reach a.176 or .173?

. Proceed, state.
Did you say four ounces of wine?

. reach a .176.

A. A rough estimation, yes:
Q. And what facts would you need to

* be able'to perform that- estlmate" -

A A good baseline would be gender,

* height, weight, and the concentratlon

you re lookmg at.
Q' So if you had a 19—year—old male

“at 5’9 and 143 potmds—and I'm sorry,
” what Was the other mformatlon you
'j""gave‘? - ~ :
A
: ilng for.

concentration you ,were.lool{—

Q.- of 176 ,
A.. When :we estimsate - the amount
consumed, we use a'.02 for-2-150 pound

< male for a standard «drink.: So, that
- would be.your 12-ounce beer, your four

ounces of wine.

MR. HARRIS: Judge, I'msorry. I'm
going—I'm going to. object as to nonre-
sponsive. . The, state . asked if she was

‘able to do that,- lf she had certain infor-

mation. It’s a yes or no question.

THE . COURT: Overruled,. counsel.
It’s a, 12-ounce beer.

THE WITNESS Yes, sir, four or
five.

A. And also an order of: 80 proof
liquor. So, we use 02 per drink to
" With _that .02, you
would—I Would estlmate someWhere be-

~ tween s‘even_to:nme drmks 1n thelrv Sys-

tern:._,_:_ .
THE COURT: So, she estimated sev-
en to nine drinks in the system at the
time of testing.

Q. (BY MR. MOORE) And based on
that .176, so you mentloned that seven to

nine drinks.

A, Yes, 51r'
Q. And you said in their system?
A. Yes, sir. :
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Q. And what does in their system
mean? ,
A That means I’m not accountmg
for elimination. That Would be seven to
" nine in their system that hasn’t been
eliminated at that tlme

On cross-examination, Israel explamed the
three phases of 1nt0x1cat10n and why test-
ing appellant’s mtox1cat1on level at some
point after he stopped consuming alcohol
does not ‘ecessarily mean thaf the BAC
reflected in that test is necessarlly lower
* than appellant’s BAC at the time of the
accident. In other words, he testlﬁed that
BAC .can ‘go up- or down, depending on
where a person is in the three phases of
mtomcatlon at the time he .or sheis tested:
~ Q.  Seven to nine drmks not account-
mg elimination—

A Yes, sir.

Q. —is your testlmony

Also, not counting if theres more in
the stomach that has not absorbed ei-
ther, rxght‘? -

A, Correct.

Q. Okay So, you don’t know where

his—because there’s, basmally, three
- phases to alcohol intoxieation, right?

A. Yes, sir. .

Q. There’s absorptlon— o

A Yes/si.

Q. ,—where we absorb the aleohol
that’s gomg in our system And there’s
the second phase is peak where all the
alcohol that’s been ingested, has been
absorbed, correct" o

A Yes, Sir,

Q. And then we go into a more grad-
ual ehmmatlon rate, correct? '

A. Yes, sir.

Q. And that’s third phase. You can’t
say where someone is in the state’s
" hypothetical, can you?

A. No, sir, I cannot.
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- Q.- You can’t say if there’s still alco-
, hol in their stomach that can still be

- absorbed— -

A.  Correct.
- Q —and that thelr BAC could still |
be chmbmg" : '

A. Correct.

Q. And that’s prec1sely why you can-
not perform a retrograde extrapolatlon

A. Yes sir.

Although Israel was not able to do a retro-
grade extrapolatlon, the trlal court let ‘her
opine upon whether she believed appellant
could Kave had a BAC of less than .08 at
the time of the accident: o '

Q. ‘So, we can’t speculate about what

' his alcohol “content. Would have been at
the time of the crash. But based on
your training and experience, with a

- crash ‘at roughly 1:45 and a test at
roughly 8:20 with a‘ result of .176, is

" there any scenario you can think of that
results in a breath or alcohol content of
less than .08?7 o

MR. HARRIS: Judge, I have to ob-
ject to that question. This witness has
already answered the question. She has
no idea what the coficentration was at

' the time of the alleged acts.

THE COURT: 1 heard, counsel.
Overruled. - Repeat the question one
more time. = Crash at 1:45, test at 3:20,
.any scenario that—finish. k

Q. (BY MR. MOORE) Is there any

" . scenario- that results in an alcohol con-

centration of less than .08 at the time of
dnvmg? o
A For a person to be less than 08 in
that amount of time, we have about 09
_difference. So,- using our. standard
-drink, -an' 02,- that would ‘be probably
four to five standard drinks very quickly
before. that erash occurred for them to
be below .08 with a breath score of .173.
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" Q You testified that.there was a
- -possibility . of a way for someone -to be
under .08; a little over-an. hour and a
half, about 95 minutes, 1:45 to 3:20; it is
-possible: for. someone: to.be-under .08 at
* that time, right? . . . - ‘
‘Al '*Yes, sir.
Q It’s extremely poss1ble———would
you agree thatklt’s extremer poss1ble
for somigone 1 to be under a 15 at ‘the
time of\”at accxdent? ’ j
A Wlth 90 mmutes, yes, 1t’s poss1-
) ble.“"
Q. It’s more poss
than under 08 , ,
A Based on.a hkely scenarlo yes
Q. Okay. And you don’t have to as-
sume any kind of—as the state-likes to
-say, everybody likes to argue or imply
unreasonable drmkmg pattern of four to
~ five drmks in one short, short perlod of
time..
C AL nght I mean, what’s normal It
depends on who you are. «
Q. Okay. But to be clear, you have
no testimony for this jury. of What Mr.
Meza’s BAC or breath aléohol concen-
- tration was at the ‘time’ of comm1ss10n of
the offense? , S
A Correct 1 couldn’t extrapolate 1t

e to be under,.15

B Appellant’s Motlon for Dlrected
Verdnct S

At the close of the States case, appel
lant’s counsel moved for a directed verdlct

going to “the State’s lack of ev1dence of my

client having a_ breath aleohol .concentra-
tion of .15 or above, at or near the commis-
sion of the offense.”  He pointed out that

he asked that question directly of the

State’s éxpert and she responded that “she
cannot offer -any testimony that his BAC
was at or above a .15 at the time of the
commission of the offense.”

- The court denied the motion for directed
verdict, stating -“I am reasonably certain,

‘counsel, that-the State’s not going to.get a

submission on-an ‘A’ DWI [requiring proof
of .15 BAC]. It may be sufficient on a ‘B’
DWI [requiring:proof of .08 BAC-or:loss of
the ‘normal use of mental or physical facul-
ties by reason of the introduction of alco-
hol] as a lesser included offense of a ‘A’
DWL.” The court elaborated:
THE ‘COURT: *And, like I said, the
- state will not get a charge on-an “A.
T'm - thinking:the state, even-on their
- worst day, ‘dre-going to figure out; gee,
© Judge; give'usia“B” charge and we're
~still in* hot -water tomorrow morning.
*So; 1-will not; -at -this timé, instiuct a
* verdict on”the “A” I-will contemplate
tonight how to do that, but T-will not
~expect a submission of an “A” on the
Meza case tomorrow. - If you're looking
" at it, and prepare for it tonight, it’s sort
- of a little late .for my staff, I will look at
the possibility or probability -of -a “B”
submission; actually, :an ordinary DWI
" withotit an “A” élement pursuant to Na-
“warro. - So; I'm thinking, counsel, they’re
- ‘not going to make the “A” through the
big: ‘day. * You réfer to it :tomorrow
- morning, it seems imminent.that “A” is
‘not Mr. Meza’s : future. T don’t
: think the state’s‘f going to get -an “A”

C. The Jury Charge

The States mformatlon contamed the
following language.r c

Before - me, the undersigned -Assistant
" Distriet Attorney of Harris County, Tex-
as this day appeared the undersigned
affiant, who under oath: says that he has
‘good reason to believe and does- believe
* that in Harris County, Texas, DANILO
DE JESUS MEZA, hereafter styled the
Defendant, heretofore on or about
MARCH 6, 2015, did then and there .
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" unlawfully operate a motor vehicle in a

-public place while intoxicated. - ,
- It is further alleged: that, at the. time of
" the analysis and at or near the time: of
“the -commission  of the offense, an
* analysis of the Defendant’s BREATH
--showed- an alcohol concentration level
of at least 0.15. :
(emphasis-added). - SR
At the jury charge conference, the court
pointed .out that the information contained
surplusage that was not required by :the
. statute; namely, the requirement that ap-
pellant’s BAC be .15 near: the time of the
offense rather than just at the time of the
analysis-of his breath. - The court suggest-
ed that the State abandon that language in
the 1nd1ctment and -then remove it from
the proposed charge, Whlch would render
the State’s inability to do a retrograde
extrapolation irrelevant..

The State declined to: do_so, statmg it
was department policy—in order to be fair
to defendants—not to -abandon surplusage
lariguage after trial has begun, even when
it increases the State’s burden.. Appellant
also argued that it would be inappropriate
to remove the language at the end of trial,
because - it ‘would-violate appellant’s: due
process -rights.. Spec1ﬁcally, appellant’s
counsel argued- that due process requires
appellant have notice of what he is charged
with and that they had prepared for trial
for seven months based on.the State’s
information and pleadlng that appellant’s
BAC was :15 “at or near the time of the
commission of the offense.”

The charge submitted -allowed the jury
to find appellant guilty of either (1) having
a BAC .of .15 when the breath test was
administered and at or near the time of
the. commission of the offense, or (2) the

lesser included offense of dnvmg Whlle‘

intoxicated:
Therefore, if you believe from the evi-
+ dence beyond a reasonable doubt that in
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Harris - County, Texas, DANILO DE
- JESUS MEZA, hereafter styled the De-
. fendant, heretofore on or about March 6,
2015, did then and:there unlawfully op-
- erate: a.motor .vehicle- in a-publie place
while intoxicated, and you: further. find
that an analysis of the Defendant’s
~_breath .showed an alcohol concentration.
" of at least .15 at thetnnepthe analysis
' ,was performed and at or
“of the commission of the . offense, ‘then
you will ﬁnd the D fen aﬁ gullty )

Unless you so ﬁnd from the ev1dence
k beyond a reasonable doubtr or if you

have a reasonable’ doubt ‘thi Areof or if

you are unable to agree, you will next

consider‘whether the' deferidént is guilty
- -of thelesser: offense- of dr1v1ng while
-« intoxicated. i ~
“Iritoxication” for purposes of the‘ lesser-
included offense was defined as “not hav-
inig the normal use of mental or physical
faculties by reason of the introduction of
alcohol; or havmg an alcohol concentratlon
of 0.08 or more.” S

D. The Jurys Verdlct and Court’s

J udgment

: The jury found appellant gu]lty of “dI‘lV
ing while intoxicated with a breath analysis
of at least 15 at the time, of the analy31s,
and at or near the time of the commission
of the offense, as charged in the Informa-
tion.” The trial court entered: Judgment
on the jury’s verdict and sentenced appel-
lant to one year’s conﬁnement probated

for 18 months

" ISSUE ON APPEAL

Appellant brmgs a smgle issue on ap-
peal: ‘ :
“The- ev1dence is legally msufﬁment to
_stistain the jury’s verdict that Appellant
was guilty of the Class A misdemeanor
offense of driving while intoxicated with
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a blood alcohol concentration of at least
15” o . . . L

- STANDARD OF REVIEW ,
"~ When reviewing whether there is legally
sufficient: evidence to support -a criminal
conviction; the-standard of review we apply
is “whether, after viewing the evidence in
the: light most favorable to'the prosécution,
any rational trier of fact could have found
the essential elements of the crime beyond

kson v.: Virginia,

‘ 1nferences from basnc facts Id On appeal
reviewing  courts. “determme ‘whether. the
necessary . mferences are. reasonable based
all the ewdence when v1ewed m the hght
most favorable. to the verdict.”  Clayton v.
State, 235 S. W3d 772, 778 (Tex.Crim.App.
2007) When the record supports. conflict-
ing. mferences, we presume that the fact-
finder resolved the conflicts i in favor of the
verdJct and we defer to ‘that - determlna—
tion. See Mumy . State, 457 SW.3d
446, 448—49 (Tex.Crim App 2015) (c1t1ng
Hooper . Smte, 214 SWSd 9 12 (Tex.
Crim.App. 2007))

, ANALYSIS ;

It is an offense in Texas to operate a
motor vehicle. whlle mtomcated in a public
- place: :

- § 49.04. Drlvmg Whlle Intoxncated
- (a) A person -commits an-offense if the
. person is: intoxicated while operating a
- ~motor vehicle in a public place.-

(b)- Except as provided by Subsections

{c) and (d) and Section 49.09, an offense

under this section is.a-Class B misde-

meanor, with a minimum term of con-
“ finement of 72 hours.

(c) If it is shown on the trial of an
offense under- this section that at the
time of the offense the person:operating
- the motor vehicle had ‘an open ‘container
- of alcohol in the person’s immediate pos-
session, the-offense is a Class B misde-
meanor, with:a minimum term of con-
" finement;of six days. -

@ If it is shown' on the tmal of an

. offense under this section that an analy- n

i of ' specimen of the person’s blood,

" breath, or urine showed an alcohol con-

* centration level of 015 of more at the
time theé analysis was' performed, the
offense is a Class A misdemeanor;

TEX. PENAL CODE ANN § 49 04 (West 2011).

The ev1dence necessary to estabhsh a
Class Aﬁversus a Class B mlsdemeanor
DWI i different under the. relevant statu-
tory. scheme To estabhsh a Class B mis-
demeanor, ‘the State mus prove the de-
fendant operated a motor vehicle while
“intoxicated,” meamng elther 1 not hav-
ing the normal use of mental or physxcal
facultles by reason of the 1ntroduct10n of
alcohol” ‘or (2) “havmg an alcohol concen-
tratlon of 008 or more.” See TEX. PENAL
CODE ANN. §§ 49, 01(2), 49, 04(a),(b) (West
2011) In contrast to estabhsh a Class A

fmlsdemeanor, the State must prove intoxi-

cation through alcohol concentratlon but
only at the time of ‘the analys1s rather
than the time of drlvmg, for Class A,
there is also no “option for provmg the
necessary intoxication through loss of “of
mental or phys1cal faculties.” Tex. PENAL
CoDE ANN § 49 04(d) (prowdmg that State
must prove an analy81s of a specxmen of
the person’s blood, breath ‘or urine
showed an aleohol . concentration level of -
0.15 or more at the time the analysis was
performed,” to elevate offense to Class A
mlsdemeanor)

- [11. The jury charge in this ease, how-
ever, made establishing a Class A ‘misde-
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meanor even -more onerous for'the State
than- required -under :section -49.04(d) by
adding the additional requirement that ap-
pellant: have a BAC. of 15 at or near the
time of the accident instead of only “at the
time the analysis was-performed.”. -
Appellant “argués that there i§ no -evi-
dence to support the jury’s finding of guilt
of a-Class® A ‘misdemeanor under: section
49.04(d) because, while. there: was evidence
that he had-a BAC of .17 at the time of his
breath. analysis, there was-no -evidence: of
his BAC at the time, or near the:time, of
the - accident. . - He pomts to. the States
expert’s admissions that:... S
~—She could not state Wlth any degree
of sc1ent1ﬁc certamty What appel—
" lant’s BAC was at the time of the
‘ acc1dent and that s any attempt to do
80 would be “Wﬂdly‘ : ‘
— Itis pos51ble that appellant’s BAC
* ‘was lower than 176 at the tlme of
hlS acmdent
C— Because she Was unable to deter—
" mine at what pomt in the three
"sta s of aleohol 1ntox1cat10n, ie.,
‘”absorptlon, peak ‘and ehmlnatxon,
. she could not. perform a_reliable
~ retrograde extrapolation. R
— It was extremely poss1ble that ap-
- pellant’ ‘BAC was under 15 at the
time of the accxdent ,

The State acknowledges, in response,
that the. Court of Criminal Appeals has
recognized, as the State’s expert did, that
reliable retrograde extrapolatlon generally
requires. cons1derat10n of “(a)-the length of
time between the offense and the test(s)
administered; (b) the number of tests giv-
en and the length of tlme between each
test; and (c) Whether and if so, to what
extent, any individual characberlstlcs of the
defendant were known to the expert in
- providing his extrapolation. These ¢harac-
teristics and behaviors might incliide, . but
-are not limited to, the person’s weight and
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gender, the person’s typical drinking pat-
tern and tolerance for alcoliol, how rhuch
the person had to drink on the day or
night in-question, what the person drank,
the . duration; of the  drinking -spree; the
time -of the last drink; and how much and
what. the person had to eat either before,
during, or- after the drinking .. See "Mata

“the evidénce -adduced ‘that appellant’s
"BAC was at least 0:15 while he' drove
-~ withoiit’ belng presented with retrograde
‘ \extrapolatxon ‘testimony as: to ‘what ap-
* pellant’s  specific- BAC “was ‘'at  that
time—a premise which would impose a
“de faéto'\‘rule that no defendant could
ever be convicted of Class A misdemear-
--or DWI" without retrograde-extrapo]a—
tlon evidence.

;Con51der1ng the entlrety of the record in
‘this case, and glvmg appropnate defer-
ence” to ‘the jury’s ‘verdict and ability to
make mferences and concluswns based
on the ev1dence presented this - Court
should reJect appellant’s argument and
implicitly-suggested de facto rule. “Spe-
cifically even without knowing appel-
lant’s exact BAC while’ ‘appellant drove,
immediately before he crashed his vehi-
-cle, the jury could have reasenably de-
termined that appellant’s BAC was at
léast 0:15 based on the acécumulation of
the following evidence developed at trial:
At approximately 1:40° AM, appellant
unsafely and  excessively sped
through a sharp.curve in the road

and lost control of his vehicle when -

the road dipped, causing his vehi-

cle to strike the curb, roll over,

and crash into a ‘telephone. pole
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- before sklddmg to a stop on its
" roof. SER

- Onee appellant was able to extricate

himself from his car, he -walked
away from’it and the crash scene,
and made it approximately 45-50

.. feet -away before: Arroyo detained
“him: and reéturned him to the site.

- Appellant was “kind -of stumbling”;

-+ “had: poor balance”; - and seemed “a
- 1 ittle - lost” -when: "Arroyo “saw. him
-« walking away-from the crash:

e ’When Arroyo made contact with ap-
~ pellant; Arroyo pbserved that‘appel-
" lant - had - red, 'bloodshot  eyes;

 smelled of- alcohol' ~ and had slurred

~, '“speech i S '
‘ Appellant admltted to Arroyo that

; ‘appellant had been drinking alcohol

" and stated that he had five or six
" Dos Equ1s beers, ‘though e could
not recall where or when he had

been drmkmg

-At-HPD Central Intox, appellant
" exhibited all six signs of intoxication
-during the Horizontal Gaze Nystag-

mus SFST . that Skelton - adminis-

- tered to. him, which- Skelton ex-
.-plained indicated a 77% chance. that
appellant’s BAC was higher. than

0.10-at that time..

. Skelton had to instruct appellant six
.- times as.to how to perform the
- walk-and-turn SFST, - and demon-

strated the test for: appellant three

- times, and appellant still exhibited
- four ‘of the: eight ‘clues of intoxi-

cation for that test-~namely, being

- unable:to maintain his starting posi-
-tion during the instructional phase,

using his arms for balance, making
an improper turn, and taking the

- wrong number of steps. -

Appellant exhibited two of the four
clues of intoxication for the one-leg
stand: SFST—namely, putting his

- foot: down and " swaying—and also
exhibited other:signs. of impairment
by bending- his leg when: Skelton
.. instructed him' not to do:so and by

miscounting -aloud Whﬂe he per-

. formed the test.
‘Skelton; “too, ‘concluded that appel-

lant was intoxicated, given such fac-

-~ tors: as the distinet odor of aléohol
. emanating from:. appellant; -the -ap-
-~ . pearance.of .appellant’s eyes, appel-
. - lant’s’ poor::perforimance:: on: the
. SFS8Ts, {and] appellant’s: difficulty
- understanding. -‘Skelton’s : instrue-

- tionis for the SFSTs. .- “
- Intoxilyzer - analysis- of - appellant’s
- . breath’ specimens, provided:at 3:19
" and 3:22 AM,’ about-90-95 ‘minutes

after - appellant ' crashed * his 'car,

* - showed ‘that appellant’s BAC was

0.176  ‘and 0.178; respectlvely, at

" those times:
“Appellant was in police custody for

the approximately 90-95 minutes
between: when he- crashed his car

“around- 1:40 -AM . and when his

breath - test results: of 0.176/0.173
were:: ‘thajn'edi at about 3:20 ‘AM,
and there was no-evidence that ap-

- pellant had any- other -aleoholic bev-
- erages during that timeframe.

“Without -accounting for the elimina-
~ tion-of dlcohol from the body, or the

absorption of alecohol by any food
that may. have been ingested before,
during, or after drinking, it would

. take - approximately . seven . to: nine
- servings: of alcohol for a nineteen-
. year-old - male who weighed 150

pounds and stood five feet, nine

inches tall, like appellant to reach a

0.176 BAC.

The physical and behavioral signs of
intoxication that appellant exhibited
just before and after the crash—

including impaired. perception, visu-
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. -+al acuity, ‘meinery, .comprehension,
- judgment, and :motor:.skills and

- - coordination—<were:.consistent with .

. a high level -of intoxication, such as
-a 0.17-BAG, according:-to, Dr. Kurt
Dubowski’s chart . régarding the
~ stages. of . acute .alcoholic. influence
-.or mtomcatlon

~We - agree - that all: of these facts the
State ‘points’ to: could - be evidence in sup-
port;of a:Class B misdemeanor intoxication
finding: that-a defendant has lost “the nor-
mal use-of mental or physical faculties- by
reason’ of: the -introductionof --alcohol.”
Tex. PENAL CopE ANN: §§ 49, 01(2), 49.04(a)
& (b)-...But that-is not-the: issue. ‘given the
jury’s ﬁndmg in: thls case.. Here, the issue
is whether these facts ‘can support a find-
ing that; beyond a reasonable doubt, appel-
lant’s BAC was higher than .15 “at or near
the time. of the accident” in. the face of the
State’s own expert witness’s testimony
that it would be speculatlon to infer that (:o
be true . ~ :

. The State cites: three -cases:in support of

'+ its argument that the jury could rationally
infer from Israel’s-testimony-and-the rest

of the evidence that, immédiately before .

the wreck; appellant’s. BAC. .was at least
.15, We.conclude that the evidence of a
BAC of:.15 at.:or rnear the-time. of the
accident is insufficient, and that the cases
the State relies upon do. not estabhsh oth-
erwise.

The State first cites Anderson v. State,
416 S.W.3d°884, 888 (Tex.Crim.App.2013)
for the general proposition that a jury is
- permitted - to- draw  multiple - ‘inferences
from facts so long as the inferences are
supported by evidence presented ‘at trial.
This is not a proposition we disagree with,
but Anderson does not involve a DWI,
BAC, or a jury’s performing its own retro-
grade extrapolation - despite - testimony
from the State’s expert that it was not
possible to do so given the evidence. In-
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stead, Anderson held that the jury was
permitted to infer that the appellant in
that case- could have anticipated that his
co-conspirator would assault a police offi-
cer in furtherance of the ,co,nspi,racy. 416
S:W.3d at 890.

‘The State also cites Hooper . State 214
S.W.3d.9, 15-16 (Tex.Crim.App.2007) for
the general proposition that juries are per-
mitted:.to. draw inferences from. evidence
when dinferences are supported by, the rec-
ord and- not-mere. speculation or guessing.
Again; this is not-a proposition with which
we.disagree. - But, like Anderson, Hooper
does not involve:a DWI, BAC, or-a jury’s
performing its. own retrograde extrapola-
tion. Instead Hooper (like Anderson ) in-
volved .a_conspiracy and the jury’s ability
to. draw inferences to conclude that the
defendant was aware of his co-conspira-
tors vlolent propensxty and whether his
co-consplrators acts could have been rea-
sonably anticipated. Iai at. 13-14,

- The facts of Ande,rspn and Hooper are
inapposite. to the issue we are faced with
here.. el

“The State next c1tes Stewart v State

129 S.W.3d 93 (Tex.Crim.App. 2004) for the
proposition that - retrograde-extrapolation
evidence in not ‘necessary fora jury to
logically infer that-the defendant’s BAC
was at or: above a particular:-level. In
Stewart, the defendant was convicted of
DWI, which was defined in the jury charge
as-“having’ an alcohol concentration of 0.10
or more” or-“not having the normal use of
mental ‘or physical faculties: by:reason of
the - introduction -of alcohol ... into the
body.”: 129 S.W.3d at 96. . The defendant
was pulled over for traffic violations, had
red and glassy eyes, admitted to the police
officer that she had been drinking, failed
three of seven field sobriety tests, and took
breath :tests that. registered 0.160 and
0.154. about 80 minutes after she was
stopped. Id. at 95. At trial, the court
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admitted. the: breath test results, but re-
fused to permit the State’s expert:to give
retrograde: extrapolation ‘because the -ex-
pert “conceded that he did not have
enough . information to - determine what
t t hol concentratmn would have
been at th tlme

“The; San Antonio - Court of Appea.ls re-
vers d the defendant’s conviction in Stew-
art,” reasoning ““the résults of ' the
[breath]-tests were'irrelevant without: ret-
rograde: extrapolat]on?: :and: constituted - no
ev1dence to show that Stewart was intoxi-
cated when she ‘drove.” - I¢ '
ing Stewdrt «v.:State; 103 SW3d 483;-486
(Tex.App.—San Antonio 2003)). “The court
of appeals: also" concluded that “by -admit-
ting the breath test results, the trial court
encouraged the jury to - conduct: its- own
retrograde extrapolation and to decide the

case based on facts not in evidence.” -Id. -

(citing Stewart, 103 S:W.3d at 486). .
The Court of Criminal Appéals held that
. the court-of appeals “erred in determining
that breath-test results’are inadmissible
without - retrograde : extrapolation - evi-
dence.” . Id: at 95.: The court -did- not,
hoWeVer ‘hold that the jurycould: perform
its- own retrograde extrapolation; ‘rather,
the court noted that-the results of the tests
“were relevant because “they- provided evi-
dence that she had consumed aleohol.” Id.
at 96: . e
: Here, the Jury had to dec1de whether
.. Stewart was: intoxicated -at the time: she
- drove. . This meant either the jury could
- sfind-that: Stewart was. intoxicated ‘under
. -the. per se definition—that her blood -al-
. ‘cohol concentration was 0.10 or more—
- or- under ' the -impairment theory— that
she did not have the normal use of men-
- tal or physical faculties by resson of the
introduction . of - aleohol  into - her . body.
. The breath test results were pieces. in
~the evidentiary puzzle for the :jury to
- consider in determining -whether. Stew-

- art was -intoxicated - at..the: time she
- drove: The jury had other .evidence: to
- decide that issue, such:as the arresting
-.offieer’s: testimony -about: Stewart’s driv-

- ing patterns.béfore he pulled: her over,
- the: results’of: Stewart’s- field “sobriety

.- tests; Stewart’s admission to:the officer
. “that.:she had.-a..couple -of beers at the
«.concert, - Stewart’s :statement -that. she
“couldn’t - do - [the . field - sobriety . tests]

sober,” the officer’s videotape: recording
. of these events, and the fact that. the
o] breath tests were conducted an hour and
Stewart’s traffic

:;The admlsswn of the breath test results
. did not necessarily encourage the jury to
. engage.in-its own crude retrograde ex-
. trapolation -because the jury. did not
need to. establish .Stewart’s- exact blood

- alcohol “concentration at the time that
she drove.- The jury only needed to
believe beyond a reasonable doubt that

- either her blood alcohol concentration
. was. 0,10 or more, or that she failed to
_have the normal use of her mental or
. physical facuities by reason of introduc-
tion of aleohol into her body, at the time
she drove.  The breath test results were

; properly adnntted ‘evidence to cons1der
,Wlth all of the other ev1dence of mtox1-

k catxon t":determme if Stewart was intox:
;lcated at the time she drove. We find
‘that the Court of Appeals erred in find-
mg that the trial court encouraged the
‘ ury to de01de the case based on facts

Stewart, 129 S. W 3d at 97—98 o
Stewart-is distinguishable from the facts
presented here, as- the .issue in-Stewart
was whether breath test results were rele-
vant and admissible to showing. intoxi-
cation in ‘4 case in which the jury was
presented with both a per se and impair-
ment intoxication theory.. Id. The Court of
Criminal Appeals in Stewort noted that,
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under the definition of intoxication given in
that -case, the jury was mot required. to
determine - the - defendant’'s BAC at:the
time she was driving=—it-was only required
to:determine that the defendant was intox-
icated..- The ¢ourt characterized the breath
tests -demonstrating * that' she had -con-
sumed aleohol‘as “pieces.in’ the evidentiary
. buzzle for the jury to consider in determin-
ing-whether Stewart was. mtoxxcated at-the
tlme sshe drove i IcL : O

in ‘this case conv1ct—
ed appellant of Class ‘A misdemeanor DPWI
on juiry instructions that requlred a ﬁndmg
of BAC of .15 at or near the time of the
accident. . In other words, unlike ‘in Stew-
art; the jury here could gnly find appellant
guilty through the ‘use ‘of - retrograde ex-
trapolatlon (rather than through a finding
that appellant’ expenenced a 10ss of mental
or physxcal faculties by reason of the iritro-
duction of aleohol)—something the State’s
own expert said could not be done. Ac-
cordingly, we disagree with the State that
Stewart provides authority' for the jury to
have determined that appellant’s BAC was
0.15 or hlgher at or near the t1me the
accident. . T

Fmally, the State arguesthat 1f we hold
there is. msufﬁclent ev1dence to support
appellants conv1ct1on for Class A m1sde—
meanor DWI, ‘We are “1mpos[1ng] a de
fa,cto rule that no defendant could ever be
convicted of ‘Class A rmsdemeanor DWI
Wlthout ) retrograde—extrapolaﬁon evi-
dence.” We dlsagree To support a con-
viction for Class A mlsdemeanor DWI the
statute only requires the’ State prove “an
analysis of a specimen of the person’s
blood, ‘breath, or urine showed an ‘aleohol
concentration level of 0.15 or more.at the
time the analysis was performed.” Tex.
PevaL Cope ANN. § 49.04(d) (West 2011)
(emphasis. added).
statute never requires retrograde extrapo-
lation for a Class A misdemeanor DWI

In other words, the
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conviction. : It was the jury -charge that
the: State requested -in this- case that im-
posed' that reqmrement in th1s partlcular
case. g ¥

Fmdmg no evidence to- support appel-
lant’s’ conwctlon for Class A’'misdemeanor
DWI, we sustain appellant’s ‘sole’ ‘point of
error: and render a Judgrnent of acqmttal

REFORMATION OF THE_ IDGMEN
; TheState ~argues “that; “[a]s appellant
acknowledges; ahd-the record makes:clear;
the ‘evidence is sufficient to support-appel-
lant’s conviction of the lesser-included: of-
fense'of Class. B:misdemeanor DWI; at a
minimum.” - Thus, it argues’ that ‘if ‘we
reverse-appellant’s’ conviction, we: “should
reform the -trial court’s: written  judgment
of ‘convietion-and :sentence: to reflect con-
viction. for: the lesser-included offense: of
Class' B:misdemeanor- DWI, and remand
appellant’s case to the trial court for a-new
punishment. hearing.”. e
In support, the: State cites Tho'mton .
State, 425 -S.W.3d 289, 299-300" (Tex.Crim.
App.2014); which- holds that, in some -cir-
cumstances, an appellate court should re-
form :a judgment. to reflect a:conviction on
a lesser-included offense when reversing a
greater-inclusive convmtlon on legal msuf-
ficiency grounds:: ‘ :
~ In summary, then, after a court of ‘ap-
peals has found the evidence insufficient
* to support an appellant’s eonviction for a
-greater-inclusive - offense; . in' deciding
‘ -whether to’ reform the judgment to re-
- fleet: -a .conviction for a-lesser-included
offense, - that : court 'miust answer -two -
guestions: ' 1) in the.course of convicting
the appellant of the: greater offense,
must the jury have necessarily found
. -every element necessary to-convict the
appellant for the lesser-included' offense;
and 2) conducting an evidentiary suffi-
ciency analysis as though the appellant
had been convicted of the lesser-includ-
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~edoffensé : at -trial; «is: :there: sufficient

- evidence to support'a conviétion for that
offense? If .the: answeér to . either . .of
these questions is no, the court of:ap-
,peals 1s not authorlzed to reform the
Judg'ment “But if the answers to' both
are yes, the court is authorized—indeed
required-=to avoid the “iihjust” result of

« an’ outright- acquittal - by réforming -the
judgment to reflect a conviction for the
lesser-mcluded offense.

Thomton, 425 ‘SWad" at 300 (c1tat10ns

omitted).

{2] Here, applying the test set forth in
Thornton, we de¢ to reform the judg-
ment to reflect a conv1ct10n for Class B
misdemeanor DWI The only fact that the
jury found in conv1et1ng appellant of Class
A mlsdemeanor DWI was kthat,appellant’
BAC was at least 015 at the ‘tune of
testmg and at or ‘near I
accident. We have rev sed\that convxc-
tion and ordered an ‘A tal beca e it
requlred the Jury to perform retrograde
. extrapolatlon to determme BAC at or near

expert said was sclentlﬁcally 1mposs1ble to
perform. - .

The Jury was also charged on a lesser-
included offense  of Class ‘B misdemeanor
DW1, under whlch it could: have found
appellant ‘guilty “upon” ﬁndmg ‘that appel-
lant operated a motor Vehlcle intoxicated,
defined" as “not having the normal use of
mental or phys1cal faculties by reason of
the introduction of alcohol; “of having an
aleohol concentration of 0.08 of more.”

Because . mtomcatlon under a Class B
misdemeanor requires ‘the jury to assess
whether the defendarit operated 'a miotor
vehicle while intoxicated, retrograde ex-
trapolation back to-the time of driving is
required to convict on BAC of-at least 0.08
(per:se theory). The State’s expert stated
that was not possible to do on this record.
As an alternative, the jury can convict for
a Class B misdemeanor DWI upon a find-

ing that, at the time of operating a motor
vehiclé,~the defendant’ did not: have “the
normal use of mental or physical faculties
by reason of the introduction of alcohol”
(impairment theory). : {!-Such “an - analysis
does not require the retrograde extrapola-
tion because the jury can convict without
finding a particular, BAC under the impair-
ment theory. Stewart, 129 SW.3d at 95,
97, 100. k

Here, t6 reform the judgment, we would
have' to determine that “the jury .’.. nec-
essarily found ‘every ‘element necessary to

convict the appellant for the lesser-inelud-
ed offense” “Thornton, 425 S.W.3d at'300.

The jury’s only finding was that appellant
had a BAC of at least 0.15 at.or near the
time: of the acc1dent Wthh necessanly en-
compasses a BAC.of 0.08, but we have held
that any BAC finding requiring the jury to
perform retrograde extrapolation is not le-
gally sufficient evidence. And, while there
was ample evidence to support the impair-
ment theory (rather than the per se theo-
ry) of Class B mlsdemeanor DWI, the jury
did not make any findings regarding the
impairment theory-because that is not part
of the Class A mlsdemeanor DWI mstruc—
tlon o

k Accordmgly, we re_]ect the State s re-
quest that we reform the Judgment to
reflect a convietion :for -Class B .misde-

- meanor DWI and we instead remand to

the trlal court for a new trlal on. that
offense

CONCLUSION
We sustam appellant’s sole lssue “re-
verse “his conviction for Class A mlsde-
meanor: DWI. and render a Judgment of
acqu1ttal on that charge We remand for a
new trial on the lesser-mcluded offense of
Class B misdemeanor DWIL.
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